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A. ASSIGNMENTS OF ERROR

1. The court erred in entering a restitution order after the 180-
day statutory time limit expired.

2. The court erred in entering finding of fact 3 and conclusion
of law 1 in support of its order denying the defense motion to set aside the
restitution order.

Issue Pertaining to Assignments of Error

Where the trial court continued the restitution hearing based on the
prosecutor’s mistaken assurance the new ;iate was within the statutory
deadline, and where there is no evidence the defendant acted in bad faith
in assenting to such a continuance, must this Court reverse the restitution

order?

B. STATEMENT OF THE CASE

The Clallam County prosecutor charged Jonathan Grantham with
residential burglary, first degree theft, first degree possession of stolen
property, second degree unlawful possession of a firearm, and “hit and
run,’” a misdemeanor. CP 50-61. On October 21, 2010, Grantham pled
guilty to all counts, and the court entered a judgment and sentence
ordering restitution, but finding the amount was “[to be determined].” CP

34, 40-49; RP 2-18. Grantham initially waived his presence at the

T'RCW 46.52.010.



restitution hearing, which was scheduled for January 21, 2011. CP 35; RP
18.

On January 21, 2011, the prosecutor informed the court he was still
consulting with the victim to calculate the amount of restitution and
moved for a continuance. Defense counsel agreed to the continuance.
The hearing was set for February 25. CP 91.

On February 25, the prosecutor again requested a continuance.
Grantham’s counsel assented, explaining he would need to review the
alleged restitution amounts with Grantham. CP 90. The court continued
the restitution hearing to April 1.7 Id.

The next hearing was inexpliéably held on March 2 rather than
April 1. Grantham, incarcerated at Clallam Bay Corrections Center,
appeared telephonically. Grantham rescinded the waiver of his presence
at the restitution hearing. CP 71-72. Ralph Anderson moved to withdraw
as Grantham's counsel. CP 72-73. The prosecutor did-not object to the
withdrawal and informed the court (incorrectly) that the 180-day

restitution deadline expired on April 28. CP 73-74.

> Grantham’s by then former attorney, Ralph Anderson, was present in
court on April 1 and informed the court that he was no longer representing
Grantham and that the hearing had been stricken. CP 85.



The court granted counsel's motion to withdraw and confirmed
Grantham wanted another attorney. CP 74. The court asked attorney
Drew Lauer, who was present in the courtroom, if he was available to
represent Grantham. CP 75-76. Lauer tentatively agreed but advised the
court he knew nothing about the case. CP 76.

The court suggested setting the restitution hearing for April 28.
The prosecutor reiterated that the April 28 was within the 180-day time
limit. CP 76. After obtaining both parties' assent, the court set the hearing
for April 28. CP 76-77.

The April 28 hearing was continued to June 2 because Grantham
was in Snohomish County on another case. CP 83-84. The June 2 hearing
was continued to June 9 for good cause on the State’s motion because its
witness was unavailable. CP 82.

On June 9, a different prosecutor appeared and informed the court
the original prosecutor was in trial. RP 19. Grantham contended the 180-
day statutory time limit for ordering restitution had passed. He
acknowledged, however, that he agreed to the previous continuance from
June 2 based on witness unavailability. RP 20. The court found good
cause to continue the hearing one week to allow the original prosecutor to

appear on behalf of the State. RP 21-22.



The original prosecutor appeared at June 16 hearing. He explained
he learned the day before the scheduled June 9 hearing that he would be
unable to appear due to the unexpected setting of two other trials. RP 28-
30; CP 7. Grantham reiterated his objection to the previous continuance.
RP 24-27, 31. The court noted it had found good cause for the
continuance, based in part on the court’s knowledge the original
prosecutor had been handling the case all along. RP 32.

The court ordered Grantham to pay $58,174.65 subject to certain
offsets and subject to further argument and briefing on the defense
objection. RP 51, 54-70, 72-77; CP 10-22. The court later entered
findings and conclusions denying Grantham’s motion to set aside the
restitution order on the grounds it was untimely. CP 6-9.

Grantham appeals the restitution order.

C. ARGUMENT

1. THE COURT ERRED IN ENTERING THE

ﬁlvslil"{l;UTION ORDER BEYOND THE 180-DAY TIME

The 180-day period for setting restitution expired on April 19,

2011. While a continuance was granted to a date after that point, the court

3 Grantham objected to the restitution order, although not on the precise
grounds set forth in this brief. The error may nevertheless be raised for
the first time on appeal because the restitution order exceeds the
sentencing court’s statutory authority. State v. Moen, 129 Wn.2d 535,
543-44, 919 P.2d 69 (1996).




never found good cause to continue the hearing past the 180-day deadline.
Grantham, moreover, did not waive his right to a timely setting of
restitution. The untimely restitution order must, accordingly, be reversed.

a. The continuance to April 28 was not based on
“good cause.”

A trial court's authority to enter restitution is derived solely from

statute. State v. Davison, 116 Wn.2d 917, 919, 809 P.2d 1374 (1991).

When restitution is ordered, the court must determine the amount at
sentencing or within 180 days of sentencing. RCW 9.94A.753(1). The
court may continue the restitution hearing for good cause, but the request
for a continuance must before the 180-day period expires. RCW

9.94A.753(1); see State v. Tetreault, 99 Wn. App. 435, 437-38, 998 P.2d

330, review denied, 141 Wn.2d 1015 (2000), and State v. Johnson, 96 Wn.

App. 813, 816, 981 P.2d 25 (1999) (reversing restitution orders entered
beyond the statutory limit). Restitution is not intended to replace a
victim's civil remedies. RCW 9.94A.753(9).

An untimely restitution order must be reversed regardless of
whether the defendant shows prejudice. State v. Moen, 129 Wn.2d 535,
548, 919 P.2d 69 (1996). The statutory time limit operates as a statute of

limitations. As such, it is “subject to principles of waiver and estoppel,



including the doctrine of equitable tolling.” State v. Duvall, 86 Wn. App.

871, 874-75, 940 P.2d 671 (1997).

Here, on March 2 the court could not have found “good cause” to
continue the hearing beyond the 180-day limit because the prosecutor
repeatedly misrepresented that the continuance he sought was within the
180-day limit. CP 73-74, 76; see Johnson, 96 Wn. App. at 817 (“good
cause” requires a showing of some external impediment that did not result
from self-created hardship that would prevent a party from complying
with statutory requirements).

b. Grantham did not waive his right to speedy setting

of restitution and the docirine of “equitable tolling”
does not apply.

Moreover, Grantham never waived his right to a timely setting of
restitution. Nor is “equitable tolling” an appropriate remedy, given the
narrow scope of that doctrine.

The 180-day limit on ordering restitution is a statutory procedural

right that may be waived. See State v. Valdobinos, 122 Wn.2d 270, 274,

858 P.2d 199 (1993) (“Waiver [of right to timely trial] may be implied
from a defendant's request for a continuance.”). A waiver is an intentional
relinquishment or abandonment of a known right or privilege and must be

knowing, intelligent, and voluntary. State v. Sweet, 90 Wn.2d 282, 286,




581 P.2d 579 (1978); State v. Wilcox, 20 Wn. App. 617, 619, 581 P.2d

596 (1978).

In Valdobinos, the Court found that despite the absence of a formal
written speedy trial waiver, the defendants waived their right by orally
agreeing to waive speedy trial and requesting continuances beyond the
speedy trial deadline. 122 Wn.2d at 275-76.

Grantham's case is distinguishable. On March 2, Grantham’s
withdrawing counsel told the court that a continuance beyond April 1 (but
not to any specific date) would be necessary. The prospective replacement
attorney agreed that a continuance would be necessary because he was
unfamiliar with the case, but again was not specific as to the amount of
time required. An essentially unrepresented Grantham, appearing
telephonically, agreed to the new hearing date; however, that “agreement”
occurred only after being told repeatedly that April 28 fell within the
statutory time limit. CP 71-77.

Because the State cannot demonstrate any agreement by Grantham
was “knowing, intelligent and voluntary” — indeed, Grantham has
demonstrated the opposite — no waiver occurred. Wilcox, 20 Wn. App. at
619. Agreement to subsequent continuances is irrelevant because the 180-

day time limit had already expired.



The court later found that “[oln Mar. 2. 2011, the restitution
hearing set for Apr. 1 . . . was continued to Apr. 28 . . . because the
defendant’s attorney withdrew without objection from the defendant, new
counsel was appointed, and the defendant, who was in prison, demanded
to be present for the hearing.” But Grantham challenges this finding to
the extent that it oversimplifies and therefore misrepresents what occurred
at the March 2 hearing. See State v. Lohr, 164 Wn. App. 414, 418, 263
P;3d 1287 (2011) (appellate court reviews findings of fact for whether
substantial evidence supports them and whether findings support its
conclusions of law). This Court should accordingly reject any assertion
the findings supports a finding of waiver, or a finding that the continuance
was based on good cause.

Next, a court may “toll” an ordinary statute of limitations (as the
180-day limit is considered) under appropriate circumstances including
“bad faith, deception, or false assurances by the defendant, and the
exercise of diligence by the plaintiff.” Duvall, 86 Wn. App. at 875

(quoting Finkelstein v. Security Properties, Inc., 76 Wn. App. 733, 739-40,

888 P.2d 161, review denied, 127 Wn.2d 1002 (1995)). But courts should
permit equitable tolling only sparingly, and should not extend the doctrine

to a “garden variety claim of excusable neglect.” Duvall, 86 Wn. App. at

*CP 6 (Finding of Fact 3)



875 (quoting Irwin v. Department of Veterans Affairs, 498 U.S. 89, 94—

96, 111 S. Ct. 453, 112 L. Ed. 2d 435 (1990)).

Here, the State cannot come close to establishing the requirements
of equitable tolling. There is no evidence of bad faith by Grantham.
Again, Grantham only assented to the continuance to April 28 after being
informed it was within the time limit. Moreover, the State’s apparently
negligent misrepresentation of the expiration date to both the court and
Grantham cannot be considered “due diligence.” The doctrine of
equitable tolling is patently inapplicable.

Because the court continued the restitution hearing beyond the
180-day limit based on State’s motion absent “good cause” for such an
extension, and because the doctrines of waiver and equitable tolling do not
apply, the untimely restitution order must be stricken. Moen, 129 Wn.2d

at 548.
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CONCLUSION

For the foregoing reasons, the restitution order should be stricken.
3%
DATED this 0 day of February, 2011.
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